United States Court of Appeals
For the First Circuit

No. 00-2029
UNI TED STATES,
Appel | ee,
V.
LU S E. DUBON- OTERO,
Def endant - Appell ant.
No. 00-2030

UNI TED STATES,
Appel | ee,
V.
JORGE L. GARI B- BAZAI N

Def endant - Appell ant.

APPEALS FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. José Antonio Fusté, U.S. District Judge]

Bef or e

Selya, Circuit Judge,

John R. G bson,” Senior Circuit Judge,

" Of the Eighth Circuit, sitting by designation.



and Lipez, Circuit Judge.

David W Roman, with whomBrown & Ubarri, Frederick P. Hafetz,
Susan R. Nechel es, Eli zabeth M Johnson, and GCol dman & Haf et z wer e on

brief, for appellant Dubdn.
Scott A. Srebnick, with whom Howard M Srebni ck and Bl ack

Srebni ck, & Kornspan were on brief, for appellant Garib.
Ri chard A. Friedman, United States Departnent of Justice, with

whomQ@iillerno G1, United States Attorney, and Mari a Dom nguez and
Thomas F. Kl unper, Assistant United States Attorneys, were on bri ef,
for appell ee.

May 29, 2002




JOHN R @ BSON, Senior Circuit Judge. Luis Dubéon-Cero and

Jorge L. Gari b-Bazai n appeal fromtheir convictions, after ajoint
trial, for conspiringto steal property worth nore than $5, 000 froman
organi zation recei ving nore than $10, 000 i n federal benefits in any
one-year period. See 18 U. S.C. 88 371, 666(a)(1)(A) and (2) (1994).
They argue t hat there was a constructive anendnent of the indictnent,
that there was i nsufficient evidence to convict them andthat thejury
instructions were defective. They al so chal |l enge t he nakeup of their
jury and t he appoi nt ment of the United States Attorney. Garib al so
appeal s his conviction for maki ng fal se decl arati ons before a grand
jury in violation of 18 U S.C. § 1623 (1994). W affirm
Advanced Community Heal t h Servi ces (Heal th Servi ces) was
i ncorporatedinthe Commonweal th of Puerto Ricoin 1987 as afor-profit
corporation.! Dubon, alawer, and Gari b, a doctor, were sharehol ders
and directors. Dubdn served as | egal advi sor to Health Servi ces and
Gari b as the Medi cal Director of Patient Services. Dr. Yam | Kouri -

Perez was a consul tant fromthe Harvard I nstitute for International

1 Health Services |ater becane a non-profit corporation.
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Devel opment who, together with Jeanette Sotonmayor-Vazquez, the

adm nistrative director, and Angel Luis Corcino-Muras, the

conptrol |l er, conducted the day-to-day operations of Health Services.
Dubon and Gari b were charged with conspiringto use Heal th

Servi ces funds t o pay personal expenses and make political payoffs.

The princi pal witness at trial was Corci no, whose testinony painted a

pi cture of Kouri as the primary conspirator. Kouri and Sot omayor were

i ndi cted al ong wi th Dubdén and Gari b, but tried separately. They were

convicted, and we affirned inUinited States v. Sot onavor - Vazquez, 249

F.3d 1 (1st Cir. 2001).

I n January 1988, Health Services contracted with the
Muni ci pality of San Juan to provide services for AIDS patients. The
initial contract provided that the Municipality woul d pay Heal th
Services a flat fee of $3.2 million per year for these services.
Because under the contract Heal t h Servi ces became "t he excl usi ve source
of AI DS counseling and professional services in San Juan," United

States v. Dubén-OQtero, No. 97-091, slipop. at 10 (D. P.R. March 3,

2000), federal nonies began to find their way to Health Services.
The CGover nnent i ntroduced evi dence regardi ng t he paynent of

t hese federal nonies to Heal th Services, and t he ways i n whi ch Dubdn

and Gari b di verted these funds. This evidence will be discussedin

greater detail bel ow, as we di scuss t he vari ous argunents nade by Dubén

and Gari b on appeal.



l.

Dubdén and Gari b argue that the district court erred by
al | owi ng a constructive anendnent of the indictnment. Specifically,
t hey conpl ai n the court adm tted evi dence that the funds t he def endant s
had st ol en were federal or public funds, which nay have been entrusted
to Heal th Servi ces but never | ost their federal or public character.
Appel | ant s argue adm ssi on of this evidence constituteda constructive
amendnent of the indictnent. They construetheindictnment aslimting
t he char ge agai nst themto conspiringto steal only Health Services
funds.

A constructive amendnment occurs when t he charging terns of
theindictnent are altered, either literally or ineffect,
by prosecution or court after the grand jury has | ast passed
upon them An anendnent of the indictnment is considered
prej udi ci al per se and grounds for reversal of a conviction
whet her it i s brought about by aliteral alteration of the
wor ds of theindictnment, ajury instruction whichnodifies

t he of fense charged in the i ndi ctnment, or the adm ssi on of
evi dence of an offense not charged by the grand jury.

United States v. Dunn, 758 F.2d 30, 35 (1st Cir. 1985) (i nternal
guotation marks and citations omtted).?
The char gi ng par agr aph of the i ndi ctment all eged t hat Dubdn

and Gari b, "as agents of an organi zati on whi ch recei ved benefits in

2 Because our ultimate conclusion is that there was no
constructive amendnent in this case, we need not address the
Governnment's argunent that the rule of per se reversal of cases
where there has been a constructive amendnent has been nodifi ed
by the Suprene Court's recent decision in Neder v. United
States, 527 U.S. 1 (1999) (holding that failure to instruct jury
on element of crime is subject to harm ess error review).
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excess of $10, 000. 00 under a Federal programinvolving a grant, or
ot her formof Federal assistance,” conspiredw th others to "enbezzl e,
steal , and obtai n by fraud, and wi t hout aut hority knowi ngly convert to
the use of a person not the rightful owler, andintentionally msapply

property worth at | east $5, 000. 00 owned by such organi zati on, that is,

noni es i n excess of $2, 000, 000. 00 i nprogramfunds." (Enphasis added.)
(Paragraph Thirty-Seven of the indictnment read: "the defendants
enbezzl ed, stol e and obt ai ned by fraud, i n excess of $2, 000, 000. 00 of

public funds." (Enphasi s added.)) The i ndictnent i ncorporated Counts

Two t hrough Thirty- Four as overt acts, which further descri bed the

funds in question as "owned by or under the care, custody., and contr ol

of [Health Services]." (Enphasis added.). Under Count 1, the
i ndi ct ment char ged Dubén and Gari b general |l y with conspiracy to viol ate
§ 666. Section 666 seeks, anong ot her thi ngs, to puni sh any agent of
an organi zation recei ving nore than $10, 000 i n f ederal benefits in any
one-year period, who "enbezzl es, steals, obtains by fraud, or ot herw se
wi t hout aut hority knowi ngly converts tothe use of any person ot her
than the rightful owner or intentionally m sapplies property that--(i)

is valued at $5, 000 or nore, and (ii) is owned by, or is under the

care, custody, or control of such organization.” 18 U S.C. 8§

666(a) (1) (A (enphasis added).® Wile the el enents of the charged crine

3 The statute provides in relevant part:

(a) Whoever, if the circunstances described in subsection (b) of
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have to "appear primarily fromthe | anguage i nthe i ndi ct ment
common sense suggests that such a citation shoul d not be entirely
i gnored where, as here, it soplainlyreinforceswhat isinplicitin

thetext." United States v. McLennan, 672 F. 2d 239, 243-44 (1st Gr

1982) .

Dubon and Garib citeUnited States v. Pheaster, 544 F. 2d 353

this section exists--
(1) being an agent of an organi zation, or of a State, |ocal,
or Indian tribal government, or agency thereof--
(A) enbezzles, steals, obtains by fraud, or otherw se
wi t hout authority knowi ngly converts to the use of any
person other than the rightful owner or intentionally
m sapplies, property that--
(i) is valued at $5,000 or nore, and
(ii) is owned by, or is under the care, custody,
or control of such organization, governnment, or
agency;

shall be fined under this title, inprisoned not nore than 10
years, or both.

(b) The circunmstance referred to in subsection (a) of this
section is that the organization, government, or agency
receives, in any one year period, benefits in excess of $10, 000
under a Federal program involving a grant, contract, subsidy,
| oan, guarantee, insurance, or other formof Federal assistance.
(c) This section does not apply to bona fide salary, wages,
fees, or other conpensation paid, or expenses paid or
rei mbursed, in the usual course of business.

(d) As used in this section--

(5) the term "in any one-year period" means a continuous
period that commences no earlier than twelve nonths before

t he comm ssion of the offense or that ends no later than
twel ve mont hs after the comm ssion of the offense. Such
period may include tine both before and after the comm ssion
of the of f ense.

18 U.S.C. § 666.



(9th Cir. 1976), for the propositionthat overt acts cannot supply an
el ement m ssing fromthe chargi ng paragraph. See id. at 361 ("[A]
conspiracy i ndi ctrment' s specification of overt acts cannot be usedto
supply the all egation of acritical el ement conpl etely m ssing fromthe
chargi ng | anguage."). However, Pheaster itself recogni zed that
"referencetothe overt acts is appropriateto confirman otherw se
conmmonsense i nterpretation of an all egati on whichisincludedinthe
charging | anguage," id. at 362, and thus is of no help to Appel

A primary objective of the rule against constructive
amendnment of indictnmentsis to ensure defendants have notice of the

charges t hey nust defend against. United States v. Kelly, 722 F. 2d

873, 876 (1st Cir. 1983); cf. United States v. Del ano, 55 F. 3d 720, 729

(2d Cir. 1995) ("[We have consistently permtted significant
flexibility in proof, providedthat the defendant was gi ven notice . .
."). Theindictment here put Appell ants on notice that they woul d
have t o def end agai nst exactly the type of evi dence of entrustnent of
whi ch t hey now conplain. |f Dubon and Garib chose not to defend
agai nst that type of evidence, that choi ce does not make the di strict
court's permttingthe Governnent to go forward with such evi dence a
constructive amendnent.
1.
The i ndi ctment in this case charged a conspiracy coveringthe

years 1989 t o 1994. Dubdn and Gari b argue the district court erred by
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refusingtoacquit themfollow ngtrial because the Governnent fail ed
to prove Heal th Servi ces recei ved any federal benefits before 1991.
They contend t hat anounts recei ved i n 1989 wer e commer ci al paynents,
not federal benefits, and thus their convictions could not be
predi cated on pre-1991 conduct.# Since there would be no way of
assuring the jury didnot rely on pre-1991 conduct inreachingits

concl usi on, the conviction coul dthen not stand. See Yates v. United

States, 354 U. S. 298, 312 (1957) ("[We think the proper ruleto be
appliedis that whichrequires averdict to be set aside in cases where
the verdict i s supportabl e on one ground, but not another, andit is
i npossibletotell whichgroundthe jury selected."). The Governnent,
on t he ot her hand, argues it proved Heal th Servi ces received f eder al
benefits beginning inJanuary 1989. Inthe alternative, the Governnent

argues the Supreme Court's decisionin Neder v. United States, 527

US 1 (1999), modified Yates to allow harm ess error review,
and the error here was indeed harnl ess.?®
V¢ reviewa deni al of aRule 29 notion for acquittal de novo.

United States v. Czubinski, 106 F. 3d 1069, 1073 (1st Cir. 1997). W

al so review de novo the question of what type of transactions

4 As we explain below, federal nonies are not synonynpus
with federal benefits for purposes of a conviction under 8 666.

SAs in Part | above, our ultinmate concl usion here precludes
our having to address the Governnent's alternative Neder
argument .
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constitute benefits under § 666. See United States v. Peery, 977 F. 2d

1230, 1233 n.2 (8th Cir. 1992) ("[D] eterm ni ng whet her secti on 666
applies to Peery's conduct is aquestionof law"). Finally, we review
de novo t he questi on of whet her the Gover nnment presented sufficient
evidence at trial to prove Health Services in fact received benefits
under 8 666, view ng the evidenceinthelight nost favorable tothe

Governnment. See United States v. Ot ero- Mendez, 273 F. 3d 46, 50 (1st

Cir. 2001); United States v. Fischer, 168 F. 3d 1273, 1276 n. 7 (11th

Gr. 1999), aff'd Fischer v. United States, 529 U. S. 667 (2000); Uni ted

States v. Copeland, 143 F.3d 1439, 1442 (11th Cir. 1998).

Appel | ant s concede Heal t h Servi ces recei ved federal benefits
begi nning in 1991. The question we nmust answer i s whether Heal th
Servi ces' recei pt of federal noni es bet ween 1989 and 1991 constituted
recei pt of federal benefits. Three distinct transactions are at issue.
First, on January 13, 1989, Health Services deposited two checks
totaling $11,862.14 fromthe Centers for Di sease Control, a federal
agency. The Centers for Disease Control had contracted with the
Muni ci pality to test nenbers of the public for AIDS, and the
Muni ci pality subcontracted the work to Health Services. Health
Services was paiddirectly by the Centers for D sease Control. There
was evi dence Heal th Services recei ved anot her $11,124. 03 fromt he
Centers for Di sease Control in August 1989 for simlar work. Second,

Heal t h Servi ces recei ved $70, 680 i n 1989, and $99, 729 in 1990, to
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oper at e an assessnent and i nterventi on center for drug addicts. This
noney canme fromthe Municipality. The Municipality in turn had
receivedit fromthe Commopnweal t h, which had received it as a grant
fromthe Nati onal Institute on Drug Abuse (thelnstitute), afedera
agency. Third, on January 10, 1989, Heal th Servi ces recei ved $100, 000
for work on a mass-nedi a educati on project on AIDS. Although this
noney was paid by the Municipality, there was testinmony froma
muni ci pal official that this paynment hadits sourcein federal funds,
whi ch passed t hrough the Puerto Rico Department of Health to the
Muni ci pality.

The Supreme Court recently addressed the i ssue of what

constitutes recei pt of benefits under §8 666 in Fischer v. United

States, 529 U. S. 667 (2000).¢ I nthat case, the Court concl uded t hat
8§ 666 "covers fraud perpetrated on organi zations participatinginthe
Medi care program " 1d. at 669. The Court reached this concl usi on
because t he "nat ure and pur poses of the Medi care program " id. at 671,
i ndi cat ed paynents were rmade "for significant and substantial reasons
inadditionto conpensation or rei nbursenent, " such as assi sting "the

hospital in making avail abl e and mai ntaining a certain | evel and

6 Fischer was decided after the convictions in this case.
Nonet hel ess, it applies on direct appeal. See United States v.
OCchs, 842 F.2d 515, 519 (1st Cir. 1988) ("[I]n our direct review
of the convictions entered bel ow, we are bound by MNally[ V.
United States, 483 U.S. 350 (1987)], even though it was deci ded
after the conpletion of proceedings in the district court.").
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gqual ity of nedical care, all intheinterest of boththe hospital and
the greater community," id. at 679-80. The Court stated that the term
"benefits" isusedinthe statuteinits ordinary sense, id. at 677,

and si nce the hospitals thensel ves derive significant advantage from
participatingin Mdicare, they coul d be saidto be deriving benefits
within the nmeaning of 8 666, "a statute we have described as
‘expansive,' 'both as tothe [conduct] forbidden and the activities

covered,'" id. at 678 (quoting Salinas v. United States, 522 U. S. 52,

56 (1997)). The Court sawthis conclusion as consistent with the
| anguage of the statute, which "indicates that Congress vi ewed many
f ederal assi stance progranms as provi di ng benefits to participating
organi zations, " as wel|l as "Congress' expansi ve, unanbi guous i ntent to
ensure the integrity of organizations participating in federal
assi stance progranms."” 1d. at 678. The Court set out the foll ow ng
test:

To det erm ne whet her an organi zation participatingina

federal assistance program receives "benefits,” an

exam nati on nmust be undertaken of the program s structure,

operation, and purpose. The inquiry should exam ne the

condi ti ons under whi ch t he organi zati on recei ves t he f eder al

paynments. The answer coul d depend, as it does here, on

whet her the recipient's own operations are one of the

reasons for maintaining the program

ld. at 681.

The Court rejected the notionthat Medi care paynents nade to
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t he hospi tal s were conpensati on of the type excl uded by § 666(c).” In
additiontothe fact that noni es paid included suns to enhance t he
hospitals thensel ves, Medicare placed conditions on recipient
hospital s, "unli ke the case of a contractor whomt he Gover nnent does
not regul ate or assi st for | ong-termobjectives or for significant
pur poses beyond perfornmance of animedi ate transaction.” |d. at 680.8
The Court also rejected the contention that since the primary
benefi ci ary of Medi care was the i ndi vi dual patient, the hospitals coul d

not al so be saidto have recei ved a benefit under the program 1d. at

” Subsection (c) states: "This section does not apply to
bona fide salary, wages, fees, or other conpensation paid, or
expenses paid or reinbursed, in the usual course of business.™

8 A nunber of cases from other circuits, which preceded
Fischer, also support the proposition that, while purely
commercial paynments made by the government "as a commerci al
entity, such as paynents for supplies or equipment,” do not
constitute benefits under §8 666, the nere presence of quid pro quo
does not preclude a finding of federal benefits. United States v.
Rooney, 986 F. 2d 31, 33-34 (2d Cir. 1993) (hol di ng that | oan proceeds
recei ved fromt he Farners Horme Admi ni stration constituted benefits);
see United States v. Copel and, 143 F. 3d 1439, 1441 (11th Cir. 1998)
(hol di ng t hat noney pai d t o Lockheed Aeronauti cal Systens Conpany as
the prinme contractor for the Departnent of Defense did not constitute
benefits under 8§ 666); United States v. Marnol ej o, 89 F. 3d 1185, 1189-
91 (5th Cir. 1996) (hol ding that funds providedto acountyjail, in
exchange for thejail housing federal prisoners, constituted benefits),
aff'd sub nom Salinas v. United States, 522 U. S. 52 (1997). Those
cases distinguish purely comrercial transactions from "nonies
di stributedthrough'Federal prograns,' for whichthereis'aspecific
statutory schene aut hori zi ng t he Federal assi stance in order to pronote
or achieve certain policy objectives.'"™ Rooney, 986 F.2d at 35
(quoting S. Rep. No. 98-225, at 369 (1984), reprinted in 1984
U.S.C.CAN 3182, 3510); see Copel and, 143 F. 3d at 1441-42; Marnol ej o,
89 F.3d at 1190.
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677. Finally, the Court refusedto endorse the notionthat all that
was required for funds to constitute benefits under § 666 was to
establish that they came froma federal program 1d.

When we apply Fischer tothis case, we conclude, and the jury
supportably coul d have so found, that the Institute paynents that
Heal t h Servi ces recei ved constituted benefits.® The Institutel nonies
inthis case were originally disbursed under a grant tothe Puerto R co
Depart ment of Anti-Addiction Services. Anti-Addiction Servicesinturn
made a grant of a portion of these funds tothe Municipality, which
t hen pai d Heal t h Servi ces. Dubdn acknow edges t hi s nmoney was "cl early

agrant intended to assist AIDSpatients in Puerto Rico,"” and "may al so
have been i nt ended t o assi st t he Commonweal th or the Municipalityin
that it enabl ed t hese government entities to assist citizens with drug
addi ctions." Dubdn questions, however, "whet her t he programunder

whi ch t hi s noney was pai d was i nt ended to ai d or pronote t he well bei ng

of [Health Services]." W point out that the Suprene Court inFischer

only saidthat "[t] he answer [to t he questi on of whether there are

9 W t hus need not deci de the character of the Centers for D sease
Control or mass-nmedi a educati on project paynents.

0 The National Institute on Drug Abuse "supports over 85 percent
of the world's research on the health aspects of drug abuse and
addi ction." National Institute on Drug Abuse, Wel cone to t he NI DA
VWbsite, at http://ww. drugabuse. gov/ N DAVl cone. ht ml (I ast vi sited May
17, 2002). Part of itsmssion"istoensuretherapidandeffective
di ssem nation and use of theresults of that researchto significantly
i nprove drug abuse and addi cti on prevention, treatnent, and policy."
Id. Distributionof fundsis authorizedunder 21 U. S. C. § 1177 (1994).
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federal benefits under 8§ 666] could depend . . . on whether the
reci pient' s own operations are one of the reasons for nmaintainingthe
program . . . Ot her cases may present questions requiring further
exam nation and el aborati on of the term'benefits.'" 529 U. S. at 681-
82 (enphasi s added).

One of thelnstitute' s goalsinnmkinggrantsisto"insure
care of good quality, ingeneral community facilities.” 21 U S.C. 8§
1177(f). 1 Under its contract with the Municipality, Health Services
was "t he excl usi ve source of Al DS counsel i ng and pr of essi onal services

in San Juan . . . supplying Al DS servi ces under a federally financed

11 Congress has authorized the Secretary of Health and Human
Services, "acting through the National Institute on Drug Abuse,"
to make grants and "enter into contracts w th individuals and
public and private nonprofit entities" in order to provide
"educati onal prograns, technical assistance for the devel opnent,
denonstration, and evaluation of drug abuse prevention,
treatment, and rehabilitation programs,” and in so doing to
"accord a high priority to applications for grants or contracts
for primary prevention progranms.” 21 U S.C. 8§ 1177(a). The
Secretary is to "require coordination of all applications for
progranms."” 8 1177(c). Projects and prograns for prevention and
treatnment services are subject to specific requirements. They
shoul d, "whenever possible, be community based, insure care of

good quality in general community care facilities . . . and be
integrated with, and provide for the active participation of, a
wi de range of public and nongover nnent al agenci es,
organi zations, institutions, and individuals." § 1177(f).
"[Where a substantial nunber of the individuals in the
popul ati on served by the project or program are of limted
Engli sh-speaking ability[, they should] . . . wutilize

outreach workers fluent in the |anguage spoken,” and "identify
an individual who is fluent both in that |anguage and English"
to provide guidance to individuals of limted English-speaking
ability. 1d.
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program" Dubén-OQero, No. 97-091, slip op. at 10.12 Therefore, the

Institute would naturally intendits nonies to assist Health Services
i n providing Al DS care, nuch as Medi care noni es assi st hospitalsin
provi di ng patient care.

It makes no difference that Health Services receivedthis
noney indirectly. It is nowwell established that benefits under
8§ 666 are not |limted solely to primary target recipients or

beneficiaries. See Fischer, 168 F.3d at 1278 ("[ T] he pl ai n | anguage of

8§ 666(b) does not distinguish between an organi zation . . . that
receives 'benefits' directly under a federal program and an
organi zation . . . that receives 'benefits' as an assi gnee under a

federal program"); cf. Fischer, 529 U S. at 677-78 (" Medi care operates

2 The contract with the Municipality provides in pertinent
part that:

The Municipality nmust hire the services of a conpany
with per sonnel t hat has t he experience and
pr of essi onal knowl edge necessary to desi gn, establi sh,
direct and manage the AIDS program of San Juan

[Health Services] will utilize the equi pnent | ocated
at the facilities provided by the Minicipality

Epi dem ol ogi cal services will be provided in order
to establish a state of alertness of the disease as
wel | as counseling and treatnent to the patients. The
epi dem ol ogical activities shall be coordinated with
the respective state and federal authorities.

[Health Services] wll establish an educational
program for the comrunity in order to create public
consci ence especially to high risk groups. . . . The
population at Jlarge wll be educated regarding

prevention of AIDS and the different nethods of
transm ssi on.
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with a purpose and desi gn above and beyond poi nt-of-sal e patient
care."). Health Services' contract with the Municipality contenplated
a relationship between Health Services and the United States
Governnment, and t hose operating federal assistance prograns |i ke the
Institute are wel |l aware t hat reci pi ents of programfunds use subgrants
and subcontracts to further effectuate the program s goals. Law ence
Poole, a grants nmanager for the United States Departnent of
Heal t h and Human Services, * testified that "a grant award [t hat]
is issued by an agency could and does in fact translate into
subcontracts or subgr ant ee rel ati onshi ps with ot her
organi zations." Poole further testified that Health Services
recei ved federal funding as a subgrantee for the years of 1988
and 1989, and that "the requirenents for each subgrantee or
subcontract relationship are subject to the same requirenents
for accountability of federal funds and ternms of the award as
t he actual grantee recipient of federal funds."”™ W concl ude that
i f the paynents in Fischer were "made not sinply toreinburse,"” 529

U S. at 679, then neither were the paynments here.

13 The Departnent of Health and Human Services enconpasses
the National Institute on Drug Abuse. M. Poole described his
duties as adm ni stering individual discretionary grant prograns
geared primarily toward provision of health care in United
States territories. He had been with Health and Human Servi ces
approximately thirty years and was very famliar with their
federal grant prograns.
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L.

Dubdén and Garib argue that the district court erred in
denying their motions for acquittal for insufficient evidence.
Pointing tothe fact that the indictnment charged themw th conspiring
to steal fromHeal th Services, they assert the Governnent di d not prove
the cruci al el ement of | ack of consent of the corporation. They cite

United States v. Burbank for the propositionthat there can be notheft

where "[n] o evidence [is] presented by the governnent to showthat the
transacti ons were not authori zed by the corporation.” 848 F. 2d 453,
454 (4th Cir. 1988). ' They contend Heal th Servi ces' sharehol ders and
board of directors consented to the transactions at i ssue and therefore
there was no theft.

Inreview ng a chall enge to the sufficiency of the evidence,
"[t] he verdict of ajury nust be sustained if there is substanti al
evi dence, taking the viewnost favorabl e tothe Governnent, to support

it." Gasser v. United States, 315 U. S. 60, 80 (1942); see United

4 Because we ultimately conclude that there was sufficient
evidence for the jury to find a lack of valid authorization,
Appel | ants' Burbank argunment need not detain us. We have
serious concerns about some of the broad | anguage in Burbank
but it suffices to say that while it is one thing to deci de that
the consent of sole or co-owners can preclude conviction for
interstate transport of stolen noney (as was the case i n Burbank
under 18 U.S.C. 8§ 2314 (2000)), it would be quite another to
extend that holding to this case involving a conspiracy to
enbezzl e or steal funds from an organi zation receiving funds
from the federal governnment, especially given the attendant
conplexities of 18 U.S.C. § 666.
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States v. Mena-Robles, 4 F. 3d 1026, 1031 (1st Cir. 1993) (statingthat
the issue in a sufficiency challenge is "whether the evidence and
reasonabl e i nferences therefrom taken as a whole and in the |ight nost
favorabl e to the prosecution, would allowa rational jury to determ ne
beyond a r easonabl e doubt t hat t he def endants were guilty as charged").

The Gover nment present ed evi dence t hat bet ween 1987 and May
1991 Dubédn recei ved $10, 000 per nonth fromHeal t h Servi ces as a | egal
retainer, although Heal th Services' board of directors had authorized
aretainer of only $5,000. Someone had tanpered with the original
board m nutes t o showaut hori zation for a nonthly retainer of $10, 000,
al | owi ng Dubén to funnel the additional $5, 000 per nonth to Kouri.
Specifically, thedirector of the word processing center where the
m nutes were transcribed testified that the original page of the
m nutes setting forth the retai ner as $5, 000 was repl aced i n anot her
set of m nutes with a page showi ng t he retai ner as $10, 000. The page
showi ng t he retai ner as $10, 000 was a di fferent consi stency thanthe
rest of the m nutes and was not produced at t he same word processi ng
center. Corcinotestifiedthe additional $5, 000 was goingto Kouri to
pay Kouri's home rent and credit card bills. Corcino further testified
t hat Kouri coul d not be on Heal th Servi ces' payroll because Kouri was
under contract with the Harvard Institute for |International
Devel opnment, which in turn had a contract directly with the

Muni ci pality of San Juan.
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The Gover nnent al so present ed evi dence that Gari b enpl oyed
a personal housekeeper, as well as a secretary for his private
practice, using Health Services' noney. Corcino, Health Services'
conptroller, testified that for a long ti ne he was not aware t hat
Heal t h Services was paying for a private secretary and personal
housekeeper for Garib, and that in his opinion such paynents
constituted an unaut hori zed di versi on of Heal th Servi ces funds for
personal use. The housekeeper testified that the signature onthe
ti mesheet s beari ng her nane was not hers. The secretary testifiedthat
whi | e she was pai d by Heal th Servi ces, ni nety-ni ne percent of her tinme
was spent on tasks related to Garib's private practice.

Finally, there was evidence at trial that Appellants al so
used Heal th Servi ces assets to purchase political support, which Health
Servi ces was dependent upon for its funding. Before the San Juan
mayor al el ection of 1988, Garib al |l egedl y | oaned a $19, 000 vi deo carmer a
t o one of the candi dates, Jose G anados- Navedo. The canera had been
pur chased with a Heal th Servi ces check. Garib and Kouri later net with
G anados to di scuss Heal th Servi ces providing ot her financial support
for his canpaign.

To generat e nore cash, Gari b, Sot omayor, and Corci no t hen met
wi t h Ant oni o Fer nandez, the owner of | MA Producti ons, and presented him
a Heal t h Servi ces check nmade out to | MAin the anount of $60, 000 and

si gned by Gari b and Sot omayor. Only sone of t his noney was i ntended to
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pay for services perforned by | MA. Gari b asked Fernandez t o endor se
the check and cashit--or elsewite separate | MA checks payableto
ot her persons who had not rendered servi ces--so Gari b coul d recover the
excess in cash. Garib expl ai ned Heal th Servi ces had an urgent need of
cash to make certain paynments that it coul d not nake by conpany check.
When Fer nandez refused to participate, Gari b stated t hat he had sol ved
t he probl emi n anot her way. Garib later net with G anados and gave him
a box containing nore than $100, 000 in cash.

Granados | ost the el ection. After the newadm nistration
assuned of fi ce, paynents onthe AIDS contract were del ayed. Kouri
| ater tol d Corcinothat he had taken care of the probl emby arrangi ng
for $5,000 a nonth to be paid to the candi date who had won the
el ection, Mayor Hector Luis Acevedo, and $5,000to the Director of the
Heal t h Depart nent of the Municipality, Dr. Freddi e Borras. Regul ar
payments by the Munici pality onthe AIDS contract then resuned. The
$10, 000 mont hl y payment s wer e rai sed by cashi ng Heal t h Servi ces checks
i ssued t o persons who had perforned no services. Several of these
checks were signed by Gari b and Dub6n. Dubén's law firmwas al so
i nvol ved i n cashi ng a seri es of these Heal t h Servi ces checks at Dubon's
direction, with at | east one of the checks being issuedto Dubdn's son,
who had performed no services. Toward the end of 1990 Dubén told
Corcino, "I amnot goingtosignfor that [expletive] any |l onger." He

did not, however, object to the continued diversion of the funds.
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Viewi ngthis evidenceinthe |light nost favorable tothe
Governnment, as we nust, we conclude that arational jury couldfind
beyond a r easonabl e doubt t hat Dubdén and Gari b were participantsina
conspiracy to use Health Servi ces funds t o pay personal expenses and
make political payoffs as chargedintheindictnment. The evidence of
informal alterations of the board m nutes as a neans to funnel funds to
Kouri, of the apparent use of a forged signature to divert Heal th
Services' funds to pay for Gari b' s personal housekeeper, of the use of
a Heal t h Servi ces' enpl oyee to do work al nost exclusively for Garib's
private practice, and of the clandestine efforts to turn Health
Servi ces checks i nto cash are all evi dence fromwhich ajury couldfind
t hat def endants "wi thout valid authority" enbezzl ed, stole, or obtained
by fraud noney or property.

I V.

Dub6n and Gari b chal | enge a nunber of the district court's
deci sions regarding jury instructions. W address each in turn,
recogni zi ng t hat when all eged errors i nvol ve particul ar i nstructions'
adequacy in explaining thelaw, as they do here, "[w e nust | ook at the
entire charge, inlight of the evidence, and det erm ne whet her, taken
as whol e, the court's instructions fairly and adequately submttedthe

issuesinthecasetothejury.” United States v. Woodward, 149 F. 3d

46, 69 (1st Cir. 1998).
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The district court denied defendants' requested jury
instructions, includinginstructions whichrequiredthe Governnent to
prove t hat the acti ons of defendants were desi gnedto "cheat Health
Services," that Health Services was the "victim" and that
aut hori zation by Heal th Servi ces was t hus a defense. *® |nstead, the
district court instructedthejurythat it was sufficient tofindthat
t he funds at i ssue were "somet hi ng of val ue i n excess of $5,000 in
connection with federal funding" and "under the care, custody or
control™ of Health Services.

We conclude the district court did not err in its
instructionstothejury. Thedistrict court instructedthat theft

i nvol ved t aki ng property w thout authority and that enbezzl enent

15 One of the requested instructions said that "to act with
intent to defraud neans to act knowingly with the intent or the
pur pose to obtain, deceive, or cheat [Health Services] out of
money or property." There was also a request to instruct the
jury that

The governnent nust prove beyond a reasonabl e doubt
t hat [ Heal th  Servi ces] did not aut horize the
expenditure. One of the ways by which a corporation
can aut horize a paynent is by the board of directors.
| f the board of directors of Advanced Comrunity Heal th
Services authorized an expenditure, then this
expendi ture was not theft or enbezzl enent.

Ot her instructions were requested, but since they all enbody
variations of the same thenme as the ones above, we need not set
them all out.
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i nvol ved t aki ng property under one's control bel ongi ng t o anot her. ¢
Its further instructions that there was a crine if the noney or
property stolen "was owned by or was under the care, custody, or
control of [Health Services]," was proper inlight of our discussion
above in Part |I. The instructions taken as a whole fairly and
adequately infornmed the jury of the applicable | aw
B

Dubdén and Gari b argue the district court erred by refusing
toinstruct thejury onthe requested definition of federal benefits.
We have al ready set out the applicable | aw as to what constitutes
federal benefits under 8 666 in Part Il above.

Dubdn and Gari b requested the foll owi nginstructions: (1) Not

every paynment by the federal governnment to an organi zati on constitutes

16 The district court instructed:

Enmbezzl enent is the fraudulent appropriation of
property with [sic] one properly entrusted with its
possessi on.

It istowllfully convert to one's own use,
wi t hout authority, another's noney and property, of
whi ch the wongdoer acquired possession validly, of
[sic] some office, enploynment or position of trust.

Theft, also known as |arceny, is the act of
stealing or taking of property wthout the owner's
consent. It is the fraudulent taking of personal
property for [sic] nmoney bel onging to another fromhis
possession or from the possession of sone person
hol di ng the same for himw thout his consent, with an
intent to deprive the owner of the value of the sane
and to appropriate it to the use or benefit of the
person taking it.
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federal "benefits" as required by the statute; (2) Federal noney paid
to a private corporation as paynent of fees for services already
render ed by t he corporation does not qualify as federal benefits; (3)
Paynment s made by t he f ederal governnent to a private corporation as
part of an ordi nary conmerci al transacti on do not qualify as federal
benefits; (4) Money paidto acorporationis afederal benefit if the
corporationwas requiredto "adm ni ster” the noney under an agr eenent
wi t h the governnent or to "di sburse” the noney to others. The district

court, meanwhil e, tracked the statutory | anguage ininstructingthe

jury.1” Cf. United States v. Paradi es, 98 F. 3d 1266, 1289 (11th Gr.
1996) (concludingtherewas noplainerror indistrict court's failure
toinstruct on an el enent of § 666, where the instructions "tracked the
statutory requirenments” and the evidence at trial was sufficient for a

jury to find the elenment in question satisfied).?18

7 The district court instructed the jury that in order for
them to return a guilty verdict, Health Services must have
recei ved

in any one-year period benefits in excess of $10, 000
under a federal programinvolving a grant, a contract,
a subsidy, a loan, a guarantee, insurance or other
form of federal assistance. This section [666] does
not apply to bona fide salary, wages, fees, or other
conpensation paid, or expenses paid or reinmbursed in
t he usual course of business.

The district court reiterated this elenment of 8§ 666 | ater.

8 Dubon and Garib cite Marnplejo, 89 F.3d at 1189, for the
proposition that "[t] he plain | anguage of 8§ 666 is anbi guous in
defining 'Federal Program and 'Federal Assistance,'" and

-25-



We concl ude the first three of the requested instructions
wer e adequat el y covered by the district court whenit instructedthe
jury that "legitimate, valid, bona fide salary, wages, fees, or
ot her conpensation paid or expenses paid or reinbursed in the
ordi nary course of business"” did not constitute benefits. As to
the fourth requested i nstruction, Dubon and Gari b direct us to no
aut hority supporting such a definition of federal benefits under § 666,
nor do we believe that suchis aconplete statenent of thelawinthis
respect.® We cannot conclude that there is error in refusing an
offered instructionwhere we are |l eft to specul ate as to an appel l ant's
| egal underpi nning for the proposed instruction. One nay ar gue t hat

United States v. Rooney, 986 F.2d 31 (2d Cir. 1993), provi des sone

support. Inthat case the Second Circuit statedthat "[i]n each of the

therefore nmore was required than nere recitation of the
statutory | anguage. However, there can be |ittle doubt that the
Nati onal Institute on Drug Abuse (which we have concluded is the
source of the federal benefits at issue here) is a federal
assi stance program Thus, even if we were to find error in the
district <court's failure to define "federal progrant and
"federal assistance" in its instructions, such error would be
har nl ess. See Bastien v. Goddard, 279 F.3d 10, 16 (1st Cir.
2002) (instructional error "entitles appellant to a newtrial on
his claimonly if it had a prejudicial effect").

9 Garib acknowl edges the requested instructions were
witten "so that the jury could differentiate between the
payments Health Services received in 1989 (which were not
"benefits'), and the federal grants it received after February
1991 (which were 'benefits')." Since we have al ready concl uded
t hat Health Services did receive benefits in 1989, the requested
instructions buckle under their own weight.
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cases [ enuner at ed by t he Senate Report toillustrate situations 8§ 666
isintendedtoinclude], the organization. . . providedthe Federal
governnment with a servi ce by adm ni steri ng a government program" [d.
at 35 But that discussion of |egislative history was di ctum sincethe
court there had al ready concl uded t hat benefits were present onthe
basi s of § 666's statutory | anguage. 1d. at 34. Mreinportantly, a
court'srefusal toinstruct inthelanguage of an appel |l ate opi ni on

does not justify reversal. See Kent v. Smith, 404 F. 2d 241, 244 (2d

Cir. 1968) ("[I]t is generally not hel pful to take quotations fromthe
opi ni ons of appel |l ate courts, that were never i ntended to be used as
instructionstojuries, and submt theseinthe formof requeststo
charge.").

We are aware that the Suprene Court i nFischer statedthat
"[t] o det er m ne whet her an organi zation participatingin afederal
assi stance program receives 'benefits,' an exam nation nust be
undert aken of the program s structure, operation, and purpose.” 529
U S. at 681. The record before us denpnstrates that evi dence was
beforethejury relevant totheseissues, andthe district court, in

ruling onthe notionfor acquittal, expressly anal yzed t hese i ssues. ?°

20 The district court stated:

Def endants' requests are prem sed upon their enduring
contention that federal noney paid to a private
corporation which perforns a service for the
governnent can not constitute federal benefits.

We have di sagreed, and continue to di sagree,
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The district court didnot err ininstructingthejuryinthis respect.
C.

Dub6on and Gari b argue that the district court erred by
refusingtoinstruct thejurythat it couldonly return a verdict of
guilty on t he basi s of conduct occurring after Heal th Services first
recei ved federal benefits. The requested instruction stated:

An expendi ture that occurred before [ Heal t h Servi ces] ever
recei ved any federal benefits is not a violation of 18
U.S.C. section 666. The governnment nmust prove that the
def endant agreed to an unauthorized expenditure or
expendi tures that occurred after [Health Servi ces] recei ved
federal benefits. Therefore, if the defendant agreed only
t o an expendi ture or expendi tures occurring before Health
Services recei ved any federal benefits, you nust findthe
def endant not guilty of count 1.

with such a contention. To sunmarize, we find that
[Health Services] was not in a purely commercial
relationship with the federal governnent. First, the
contract between the Minicipality of San Juan and
[ Health Services] provided that [Health Services] was
to be the exclusive source of AIDS counseling and
prof essional services in San Juan and that the
Muni ci pal ity mai ntai ned adni ni strative and supervi sory
roles over [Health Services]. This fact alone clearly
indicates nore than a comerci al rel ati onship.
Moreover, we find that the contractual relationship
itself is a form of a federal assistance, supplying
Al DS servi ces under a federally financed program See
United States v. Copeland, 143 F.3d 1439, 1441 (11th
Cir. 1998) ("[Organizations engaged in contractual
relati onships with the federal governnment would fal
within the scope of [ section 666], I f those
‘contractual relationships constitut[ed] some form of
Federal assistance.'") (internal citations omtted).
We instructed the jury accordingly.

Dub6n- &t ero, No. 97-091, slip op. at 10-11.
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The district court denied this request.

The rel evant statutory | anguage states: "[T] he ci rcunst ance
[that rnust exist for there to be a federal crinme] is that the
organi zation. . . receives, inany one year period, benefits in excess
of $10, 000 under a Federal programinvolving a grant, contract,
subsi dy, |oan, guarantee, insurance, or other form of Federa
assi stance." 8 666(b). The statute further defines one-year period as
"a continuous period that conmences no earlier than twel ve nont hs
bef ore t he commi ssi on of the of fense or that ends no | ater than twel ve
nont hs after the conm ssi on of the of fense. Such peri od may i ncl ude
time both before and after the comm ssion of the offense.” §
666(b) (5).

Gari b nowargues the instruction given by the district court
allowed the jurytoreturnaaguilty verdict onthe basis of conduct
occurring before Health Servi ces recei ved any federal noney at all,
much | ess federal benefits.?! For instance, thejury coul d have found
Gari b guilty on the basis of conduct occurring only in 1988 (before
Heal t h Servi ces recei ved any federal noni es), added twel ve nonths to
get into 1989 (when Heal t h Servi ces recei ved over $10, 000 i n f eder al

funds), and thus satisfiedtheinstruction. Garib argues federally

21 Because Dubon's conduct all involved 1989, and because we
have al ready concl uded that there was i ndeed sufficient evidence
for the jury to find that Health Services had received federal
benefits in 1989, we only need to consider this argunent as it
pertains to Garib.
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crimnalizing his 1988 conduct in that way would exceed the
government' s aut hority under the Spendi ng C ause of the United States

Constitution, U S. Const. art. |, §8, cl. 1. See Fischer, 529 U. S.

at 689 (Thomas, J., dissenting) ("W have hel d that the spendi ng power
requires, at |l east, that the exercise of federal power berelated 'to
the federal interest inparticular national projects or progranms.'")

(quoting South Dakota v. Dol e, 483 U.S. 203, 207 (1987)); United States

v. Zwi ck, 199 F. 3d 672, 687 (3d Cir. 1999) ("Applying 8 666 to of fense
conduct, absent evi dence of any federal interest, woul d appear to be an
unconsti tutional exercise of power under the Spending Clause.").

| n support of his contentionthat thejury could have found
him guilty based solely on 1988 conduct, Garib points to the
Governnment's argunment to the jury in summation:

And youw || recall that M. Pooletestifiedthat on January
10 of 1989, federal funds were received through that grant.

And you will recall that that grant was in excess of
$10, 000. And why i s that date i nportant? Because, as the
judge will instruct you on what the lawis for federal

programfraud, the governnent has to prove t hat $10, 000 were

recei ved i n any one cal ender [sic] year period either before

or after the comm ssion of the offense. Andif youtakethe

dat e of January 10t h of 1989 and go back one year, it takes

you to January 10th of 1988, close to the date on which

[ Heal t h Services] was created.
Gari b and Dubdn request ed a speci al verdi ct that woul d have required
thejury toidentify what conduct it was basingits verdict on, but the
Gover nment obj ected, and the district court didnot submt a speci al

verdict form
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The Governnment responds that the indictnment charged a
conspiracy beginning in 1989 and that the jury was instructed
accordingly. It argues the 1988 conduct was only presented to showt he
exi stence of a conspiracy. It further argues that evenif 1988 conduct
was a basis for thejury' s verdict, therein fact was federal interest
inthe formof pendi ng contracts. Finally, the GCovernnment ar gues any
error was harm ess because the jury found t hat a conspi racy exi st ed,
t hat Dubon's conduct occurred in 1989, and that Garib, as a co-
conspirator, was responsible for that conduct.

We conclude there was no error. To begin with, the
i nstruction requested by Dubén and Gari b was not a correct statenent of
the | aw, because what the Governnent had to prove was that the
def endants agreed to join aconspiracy to steal fromHeal th Servi ces
and that an overt act in furtherance of that conspiracy occurred after
8§ 666 becane appl i cabl e. The requested | anguage was si nply t oo narr ow.
Most i nportantly, however, the district court'sinstructions astothe
scope of the indictnent properly linmted the jury:

So let's now tal k about conspiracy. For you to find a
def endant guilty of conspiracy, you nust be convi nced t hat
t he gover nnent has proved each of the foll owi ng el enent s
beyond a reasonabl e doubt.

First, that between in or about January of 1989
up to and including February of 1994, the agreenent
specifiedintheindictnment and not sonme ot her agreenent or
agreenents exi sted between at | east two of the defendants
charged in the indictnment; and second, that the defendants
Lui s Dubon and Jorge Garib eachwillfully joinedinthat

agreenent; andthird that at | east one of the conspirators
commtted at | east one overt act inthean[sic] effort to

-31-



further the purpose of the conspiracy.
(Enphasi s added.)
As for the Governnment's argunent tothe jury insumration,
it was not the subject of atinely objectionandwe will not say it was

plainerror topermt it.? See Chutev. Sears Roebuck and Co., 143

F. 3d 629, 630 (1st Cir. 1998) ("[T] he court of appeal s will consider a
forfeited objectiononlyif anerror was conmmitted, if the error was
"plain" (i.e. clear under current law), if the error was prejudicial,

and if reviewis needed to prevent a m scarriage of justice.") (citing

United States v. d ano, 507 U. S. 725, 733-37 (1993)).
V.
Gari b chal | enges his perjury conviction. See 18 U.S.C. §
1623 (i nposi ng puni shnent on anyone who, under oat h i n any proceedi ng
bef ore any grand j ury, know ngly nmakes any fal se materi al declaration).
Gari b's perjury charge stenms fromtesti nony he gave before t he grand

jury. As part of that testinony he denied giving political

22 Gari b al so pointstothe district court's rei nbursenment order
foll ow ng the conviction as evidence of thedistrict court's all eged
confusiononthisissue. Inthat order, the district court required
Garib to repay the federal governnment for losses it incurred as a
result of Garib's conduct in 1988. Evenif we were to agree that the
rei mbur senment order suggests a m sunder standi ng of the | awon the part
of the judge, it does not invalidatethe judge' s instructions. The
j udge need not be correct in hisreasoning, solong as he was correct
i n his decision beingchallenged on appeal. See Helvering v. Gow an,
302 U. S. 238, 245 (1937) ("Inthereviewof judicial proceedingsthe
rule is settled that if the decision belowis correct, it nust be
af firmed, al though the | ower court relied upon awong ground or gave
a wrong reason.").
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contributions, or | oaning a video canera, to G anados. He al so deni ed
aski ng Fernandez t o si gn a $60, 000 check so Gari b coul d gener at e cash.
Gari b nowargues he was denied afair trial on his perjury charge for
two reasons. First, he argues that by inproperly instructingthejury
as to § 666' s "one-year-period" and Heal th Servi ces' authori zation
defense, the court effectively directed averdict astomateriality.
Because we have concl uded above that the district court's instructions
on these matters were not i nproper, Garib's argument onthis first
poi nt nust fail. Second, Garib argues the district court's
instructions as to perjury renoved t he Governnent's burden of proving
the falsity of the statenments at i ssue. The district court instructed
the jury that:

I n order to sustainits burden of proof for the purpose of
meki ng a fal se decl aration before the federal grand jury as
charged in Count Thirty-five of the indictnment, the
gover nent nust prove the foll ow ng four essential el enents
beyond a reasonabl e doubt. One, that t he def endant Jorge
Gari b gave testi nony under oath before a federal grand jury;
number two, that the defendant Jorge Gari b madethe f al se
material statenent as detail edintheindictment duringthat
testinmony; three, the def endant Jorge Gari b knewt hat the
statenments were fal se when he gave the testi nony; and four,
t hat the statenent or representati on was nmaterial, neaning
that it had a natural tendency to i nfluence or was capabl e
of i nfluencing a deci sion or an acti on, whether or not it
actual |y i nfl uenced or decei ved anyone. | alsoinstruct you
that truth is a defense to perjury.

(Enphasi s added.) W seenoerror inthedistrict court'sinstructions
because t hey adequat el y covered t he Governnent' s burden of proof. See

United States v. Watson, 623 F. 2d 1198, 1204 (7th G r. 1980) (uphol di ng
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simlar instruction).?
Vi .
Final |y, Dubén and Gari b chal | enge t he makeup of their jury
and the appointnment of the interimUnited States Attorney.
A.
Dub6n and Garib argue that their right, as crimnal
def endants, toapetit jury selected froma fair cross-section of the

community, see Tayl or v. Louisiana, 419 U. S. 522, 528 (1975) ("t he

sel ection of apetit jury fromarepresentative cross section of the
community i s an essenti al conponent of the Si xth Amendnent right to a
jurytrial"™) (citingalso28 U S.C §1861), is deniedinPuerto Rico
by t he excl usi on of potential jurors who are not proficient inEnglish-
-an excl usi on whi ch they al | ege systemati cal |l y excl udes the poor. W

previously held asimlar challenge to be unavailinginUiited States

v. Bennmuhar, 658 F.2d 14 (1st Cir. 1981). Dubo6n and Garib seek to
di sti ngui sh Benmuhar as havi ng been deci ded i n part upon t he absence of
any viable alternative, while here they suggested sinmultaneous

transl ati on. However, we stated inUnited States v. Flores-Ri vera,

23 Gari b raises three other argunents, which we conclude are
without merit. As phrased in his brief, they are: "The District
Court's Flawed Instructions On 8§ 666 Propel | ed The Prosecutor To
Argue That Dr. Garib Had A Motive To Lie To The Grand Jury";
"The District Court's Endorsement Of The Flawed Theory Of
Prosecution Invited The Prosecutor To Assail Dr. Garib's
Character And Prejudice H's Right To A Fair Trial"; "The
Cunmul ative Effect OF The District Court's Errors Deprived Dr.
Garib OF A Fair Trial."

- 34-



that it is "the overwhel mi ng nati onal interest served by t he use of
English in a United States court,” which "justifies conducting
proceedingsinthe District of Puerto Ricoin Englishandrequiring
jurorsto be proficient inthat | anguage.” 56 F. 3d 319, 326 (1st Gr.

1995) (quotingUnited States v. Apont e- Suarez, 905 F. 2d 483, 492 (1st

Gr. 1990)). Thisjustificationis independent of the presence or | ack
of any viable alternatives. Accordingly, we reject Appellants’
contenti on.
B.
Dubdén and Gari b chal | enge t he appoi nt nent of interi mUnited
States Attorney Guillernmo G| as statutorily and constitutionally
defective. As Appellants thensel ves recogni ze, this issue has been

definitively resolvedinthe Governnent's favor. United States v.

Hilario, 218 F.3d 19, 22 (1st Cir. 2000).
VI,

Accordingly, we affirm
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